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OPINION AND ORDER

The agency petitions for review, and the appellant cross

petitions for review, of the September 21, 1990 initial

decision that reversed the agency's action removing the

appellant from his position. For the reasons set forth below,

the Board DENIES the appellant's motion to dismiss the

agency's petition for review, GRANTS the agency's petition for

review and DENIES the appellant's cross petition for review

under 5 C.F.R, § 1201.115, DISMISSES the appellant's motion



for compliance, REVERSES the initial decision, and SUSTAINS

the removal action.

The agency removed the appellant from his Letter Carrier

position based on a charge that he failed to perform his

duties in a satisfactory Manner by opening, riffling, and

obstructing the mails on April 6, 1990. The agency asserted

that, by his misconduct, he violated several agency standards

of conduct of the Employee and Labor Relations Manual (ELM) .

See Initial Appeal File (IAF) , Tab 5, Subtabs 4a, 4b.

In connection with an investigation into the unexplained

loss of first-class mail at its J.F.K. Station Post Office,

the agency placed into circulation certain pieces of test

mail. See IAF, Tab 5, Subtab 4g? Hearing Transcript (Tr.) at

17. The first piece of test mail was a postcard addressed to

a fictitious person at a fictitious number on a street on the

appellant's route. See IAF, Tab 5, Subtab 4h; Tr. at 18. The

postcard advised the addressee that she had won a free

videocassette, and that she need only select the one that she

wanted and it would foe delivered to her0 See IAF, Tab 32

at 19.

The first-class package containing the videocassette was

placed with the appellant's assigned route for delivery.

Under Postal Service procedures, the appellant should have

returned it to the supposed sender, a vidao club. See Tr. at

102-03. Instead, he took it to his apartment on April 6,

1990, and watched it. See IAF, Tab 5, Sufotab 4d at 7-9. It



is this misconduct that formed the basis for the removal

action.

When confronted by postal inspectors later that day at

the Thompson Square Post Office, the appellant signed a waiver

of his Miranda'1 rights. See IAF? Tab 5, Subtab 4d at 6. He

then executed a sworn statement in which he admitted that he

took the package containing the videocassette to his

apartment, opened it, viewed the videocassette, and returned

to the Thompson Square Post Office to sign out for the day

without returning the videocassette. See id., Subtab 4d at

7-9« He accompanied the postal inspectors back to his

apartment, where he offered to go into the apartment and

retrieve the tape. See Tr. at 215. The postal inspectors,

however, insisted on accompanying him into the apartment,

where the appellant surrendered the videocassette to them.

See id. at 215-16.

The appellant filed a timely appeal of his removal. See

IAF, Tab 1. After a hearing, the administrative judge issued

an initial decision reversing the removal action. See id.,

Tab 50. The administrative judge found that the appellant had

only retrieved and opened a package that he knew he had

ordered, even though under an assumed name at a non-existent

address, and that, since it was whisw mail, the agency's

charge could not be sustained. See Initial Decision (I.D.)

at 4-5.

Miranda v* State of Arizona, 384 U.S. 436 (1966).
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The administrative judge also found that, assuming

arguendo she had sustained the charge, the penalty should be

mitigated to a 30-day suspension. See id. at 5, In addition

to ordering the agency to cancel the appellant's removal, she

ordered the agency to provide interim relief in accordance

with Section 6 of the Whistleblower Protection Act of 1989

(WPA), Pub. L. Ho, 101-12, 5 U.SaC. § 7701 (b) (2) (A) , if a

petition for review was filed. £ee 1«D. at 6-7.

The agency notified the appellant and the administrative

judge in writing that it considered that the return to duty or

presence of the appellant would be unduly disruptive and that

it would place him on paid administrative leavs* pending the

outcome of the petition for review it was preparing. See IAF,

Tab 51. The appellant sought clarification from the agency,

stating that he believed he was entitled to receive

approximately 20 hours per week of overtime pay during the

period of interim relief. See IAF, Tab 52.

The agency has filed a tiiaely petition for review in

which it asserts, inter alia, that: The administrative judge

erred in finding that the appellant's conduct did not amount

to an obstruction of the mails? the penalty of removal was

warranted and reasonable; and the administrative judge should

have imposed sanctions against the appellant for failing to

cooperate with discovery. See Petition for Review File

(PFRF), Tab 1. With its petition, the agency has submitted

evidence showing that it has placed the appellant on

administrative leave with pay as of the date of issuance of
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the initial decision while its petition for review is pending.

See id., Exhibits 1, 2.

The agency asserts in a separate statement that:

Overtime pay was not required by the administrative judge's

interim relief order? if the initial decision is affirmed,

overtime pay for the interim relief period will be part of the

appellant's make-whole remedy and will be paid at that time;

and, if, however, the initial decision is not affirmed,
o

overtime pay should be denied as beyond the scope of the WPA.

See PFRF, Tab !„ In reply, the appellant asserts that, in not

paying the overtime, the agency is in nonccmpliance with the

administrative judge*s interim relief order and requests

enforcement of that order and dismissal of the agency's

petition for review. S&e PFRF, Tabs 2, 4, 8, 9, 12.

The appellant has responded in opposition to the petition

for review and filed a cross petition for review. See PFRF,

Tab 11. The agency has responded in opposition to the

appellant's cross petition for review. See PFRF, Tab 15.

2 In support of its statement, the agency has included
copies of portions of the ELM pertaining to back pay. See
PFRF, Tab 1, Exhibit 3. The agency has also submitted, as
attachments to its petition for review, a copy of the letter
that accompanied the postcard in the initial piece of test
mail that it placed into the mail stream, and a copy of a
Federal district court decision. See PFRF^ Tab 1, Attachments
1, 2. These attachments are included in the record below.
See IAF, Tab 32, Exhibit L, and Tab 43. The Board will not
consider the agency*s proffered portions of the EIM that are
not a part of the record below because it has not shown that
they constitute new and material evidence. See Russo v.
Vet&rans Administrationf 3 M.S.P.R. 345, 349 (1980) (the Board
will not grant a petition for review based on new evidence
absent a showing that it is of sufficient weight to warrant an
outcome different from th&t of the initial decision).
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ANALYSIS

The agency is in compliance, mth,the administrative judge's

interimL. relief order..

Section 6 of the WPA provides, In pertinent part, that

the prevailing employee '"shall foe granted the relief provided

in the decision effective upon the making of the decision, and

remaining in effect pending the outcome of any petition for

review... ,•* 5 U.S.C, § 7701(b) (2) (A) . This provision

requires that the relief ordered by the administrative judge

be granted to the appellant on an interim basis, while the

petition for review is pending.

In Ginocchi v. Department of the treasury, 53 M.S.P.R.

62, 68 n.4 (1992) s the Board held that the exclusive remedy

available to any appellant alleging that the agency has not

properly effected an interim relief order is to move for

dismissal of the agency's petition for review under 5 C.F.R.

§ 1201.1l5(b)(4). See Jeffries v. Department of the Air

Force, 53 M.S.P.R. 35, 39 (1992). Therefore, we DISMISS the

appellant's motion for compliance, styled as a "Request for

Enforcement,*' in this appeal. See Ginocchif 53 M.S,P,R. at

64? PFRF, Tab 12.

We note that, along with its petition for review, the

agency has submitted evidence showing that it determined, and

advised the appellant, that returning him to duty would be

unduly disruptive to the work environment and that it has,

therefore, placed him on administrative leave. The Board will

not look behind the agency's determination in this regard.



See Caryl v. .Department of the Treasury, 53 M.S.P.R. 202, 205

(1993); Ginocchif S3 M.S.P.R. at 68C In any event, the

appellant does not appear to object to the agency's placing

him on administrative leave during the period of interim

relief, rather than returning him to his duties as a Letter

Carrier. See PFRF, Tab 4. The appellant does, however,

assert that he is entitled to overtime pay during the period

of interim relief. This presents an issue of first

impression.

The WPA provides that, when an agency makes the

determination not to x~eturn an employee to the place of

employment, ŝuch employee shall receive pay, compensation,

and all other benefits as terms and conditions of employment

pending the outcome of any petition for review...." 5 U.S.C.

§ 7701(b)(2)(B). The statute itsalf does not define either

the words ffpay, compensation, and *.. benefits," or the words

* terms and conditions of employment,*' however. Related

Federal regulations and statutory provisions nonetheless

afford us some guidance.

Under 5 U.S.C. § 7511(a)(4}/ the term "psy* is defined as

*the rate of basic pay fixed by law or administrative action

for the position held by an employee*" Further, according to

5 C.F.R. § 531.202(1), an employee's basic rate of pay does

not include "additional pay of any kind,* See Keim v. U.S.

Postal Service, 19 M.S.P.R, 124, 126 (1984). Under the

provisions of 5 C,F.R, parts 870-73, 890, and 831-46, the term

"benefits* reasonably includes life insurance, health
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insurance, and retirement benefits that an employee elects and

that are attendant to the position he holds. There are,

however, no definitions of the term "compensation" in any

Title V provision.

Mi elementary rule of statutory construction requires

that, effect be givenf if possible, to every word, clause, and

sentence, of a statute so that no provision will be rendered

superfluous, inoperative, or insignificant. See American

.Radio Relay League v. Federal Communications Commission, 617

F.2d 875, 879 (D,C. Cir. 1980)? Gijiocchi, 53 M.S.P.H. at 68.

Thus, interpreting the phrase "pay# compensation, and . „.

benefits" so as to give meaning to each word compels us to

find that "compensation" means something other than "pay" or

"benefits."

We conclude that the term ""compensation" refers to those

amounts by which an employee's ^pay" is regularly augmented,

including premium pay? night differential, and overtime pay.

See ELM § 434 <, 13, which includes overtime pay under "Types of

Compensation." The legislative history of the WPA supports

this conclusion. It provides, by way of explanation, that an

employee not returned to the workplace will nevertheless

receive the pay and benefits he would receive if he were

working, S, Rep. No. 413, 100th Cong., 2<3 Sess. 35 (1988)?

see Ginocchif S3 M.S.P.R. at 69-70. This interpretation is

further supported by the legal definition of ^compensation"

which is "[remuneration for services rendered, whether in
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salary, fees, or commissions.* Black's Law Dictionary 283

(6th ed, 1990).

The question in each case then becomes whether overtime

is awardabla as part of an interim relief order because it is

a term and condition of employment under 5 U.S.C,

§ 7701(b)(2)(B). We note that an agency's authority to assign

overtime work to an employee is discretionary in nature. See

Federal Personnel Manual (FPM), ch. 550, subch. 1-3 (May 1,

1981}| FPM, ch. 610, subch. 1-1 (revised July 1969). No

employee is guaranteed that overtime work will be available,

and no employe® is entitled to overtime assignments as a

matter of right. See FPM, ch. 550, subch. 1-3? FPM, ch. 610,

subch. l-l. Management retains the discretion to assign

overtime duties based on the circumstances of the workplace,

such as the amount of work t.o be dona, the human resources

available, and budgetary concerns. See Wells v. Federal

Aviation Administration, 755 F.2d 804, 808 (llth Cir. 1985).

Because no employee has an expectation of overtime, and we

discern no law, rule, or regulation that limits an agency's

authority to assign overtime, we conclude that, as a general

matter, overtime is not payable as a term and condition of

employment under law, rule, or regulation.

The United States Supreme Court, however, in Hishon v,

King & Spalding, 467 U.S. 69 (1984), considered the meaning of

the words t̂erras, conditions, or privileges of employment1* as

used in Title VII of the Civil Rights Act of 1964, 42

17.S.C. § 2000e. Where "the underlying employment relationship
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is contractual,* the Court said, w/terms, conditions, or

privileges of employment' clearly include benefits that are

part of an employment contract.* Hishont 467 U.S. at 74. On

the other hand, an employer-provided benefit that is not "a

contractual right of employment, may qualify as a

'privilegfej' of employment.^ Jd. at 75 (original emphasis)e
*™̂

Although Federal employment is not contractual,-* Hishon

suggests that the phrase ''terms and conditions of employment-"7

should be construed to include compensation to which the

appellant is entitled not only under law, rule, or regulation,

but also under the terms of a collective bargaining agreement

or binding agency policy, £mt not any that is wholly within

the discretion of management. The Board has long held that it

will enforce the provisions of a collective bargaining

agreement to which an agency is a party in the same manner as

it treats provisions of the agency's regulations. See, e.g.,

Giesler v. Department of Transportatione 3 M.S.P.R. 277, 280

(1980), aff'd sub nom, Giesler v. Merit Systems Protection

Board, 686 F.2d 844 (10th Cir. 1932). Thus, even though an

agency may have complete control over whether any overtime is

worked in a given period, a collective bargaining agreement or

binding agency policy may control how available overtime is

allocated among tha employees. Where that is true, the

overtime to which an employee would be entitled under the

3 See Watts v. Office of Personnel Management, 814 F«2d
1576, 1580-81 (Fed. Cir.), cert, denied, 484 U.S. 913 (1987).
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collective bargaining agreement or binding agency policy is

compensation paid es a "tenor* or ""condition*11 of employment,,

In enforcing a final Board decision, we will include

overtime pay in our back pay order when the. appellant proves

that, during the time period that he was improperly separated

from his position, he would have received overtime pay based

on the average overtime pay received by similarly situated

employees. See Spazz&f&rro v. Federal Aviation

Administration, 807 F.2d 169, 173 (Fed. Cir. 1986); Blackmer

v. Department of the Navy, 47 M.S.P.R. 624, 628 (1991)?

Bonacchi v. CJ.S. Postal Service, 46 M.S.P.R. 531, 535 (1990);

see also Trinity Valley Iron & Steel Co. va NLRB, 410 F.2d

1161, 1177 n.29 (5th Cir, 1969). We believe, however, that

generally requiring an agency to provide an appellant with

overtime pay to be deemed in compliance with an interim relief

order would unduly complicate the interim relief process and

may be deemed to interfere inordinately with the agency's on-

going management of its work force, particularly since the

appellant can recoup any overtime pay to which he may be

entitled, if and when we issue a final decision in his favor.

We therefore hold that, as a general rule, overtime pay

is compensation that is not required to be provided under an

interim relief order.4 We also hold that, as an exception to

The Board recognist that the Office of Personnel
Management (OPM) has recently issued regulations interpreting
the interim relief provision of the WPA. 57 Fed. Reg. 3707,
3712-13 (1992) (to be codified at 5 C.F.R. part 772, subpart
A). It appears that 0PM's interpretation may differ from that
set forth in this opinion. Id* The Board, however, is not
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the rule, in those instances in which an employee proves that

he is entitled to overtime as a term or condition of

employment by virtue of law, rule,, regulation, collective

bargaining agreement, or binding agency policy, the overtime

that he would have worked had he been returned to duty is

payable under an interim relief order.

In this appeal, the appellant asserts that he is entitled

to approximately 15-20 hoars of overtime pay per week because

he worked an average of approximately 15-20 hours of overtime

per week prior to his removal. See PFRF, Tab 9; IAF, Tab 52.

He does not claim, nor does he present any evidence to show,

that his purported entitlement to overtime pay stems from law,

rule, or regulation, <•>£• ;rom the provisions of a collective

bargaining agreement or Dinding agency policy. We find that

the appellant has failed to establish that entitlement to

overtime is a term or condition of his employment requiring

the agency to pay him for overtime he allegedly would have

worked as part of the administrative judge's interim relief

order and, thus, he is not entitled to overtime as part of the

administrative judge's order of interim relief.

required to defer to OPM's interpretation. See Ginocchi, 53
M.S.P.Re at 71 n.7. In enacting the interim relief provision,
Congress chose to codify it in 5 U,S.C» § 7701, a section
which authorizes only the Board to issue implementing
regulations. 5 U.S.C.A. § 7701 (Ic) (West Supp, 1991). As a
result, it is the Board, not 0PM, that is the principal
administrative. agency charged with administering and
interpreting the interim relief provision. Accordingly, GPM's
interpretation of the interim relief provision is not entitled
to deference where it conflicts with the Board's
interpretation. See Ginocchi, 53 M.S.P.R. at 71 n.7.
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Accordingly, we find that the agency in this appeal has

fully complied with the administrative judge's interim relief

order.

The appellant's cross petitjj>n._Jfor review

The appellant asserts five allegations of error by the

administrative judge in his cross petition for review. None

of these allegations merit review bacause the appellant has

not shown how any of these ©numerated errors prejudiced his

substantive rights. See Karaplnka v* Department of Energy, 6

M.S.P.R, 124, 127 (1981). We have nonetheless considered

these contentions and find that no error occurred.

i* Discovery.

The appellant complains that the administrative judge

erred during discovery by waiving the Board's regulations

regarding motions to compel, by improperly issuing a subpoena

sua sporite compelling the appellant's attendance at a

deposition, and by failing to limit the scope of the agency's

discovery. We note that administrative judges have broad

authority in discovery matters and, absent a showing of abuse

>f discretion, the Board will not substitute its judgment for

that of the administrative judge with respect to discovery,

See Masood v. Department of the Navy, 49 M.S.P.R. 399, 403-04

(1991) y Bayne v* Department of Energy, 34 M.S.P,R. 439, 443

(1987), aff'd, 848 F.2d 1244 (Fed. Cir, 1988) (Table),

inasmuch as the appellant failed to answer any questions at

his deposition, aside from giving his name, see IAF, Tab 43,

we fail to sea, arici the appellant has not shown, how any of
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the administrative judge^s purported discovery errors

prejudiced the presentation of his case in any way. Thus, he

has not shown any basis for reversal of the administrative

judge's discovery rulings. See King v% U.S. Postal Service,

52 M.S.P.R. 60, 63 (199,1).

Furthermore, 5 C F.R. § 1201,12 permits an administrative

judge to waive the Boardf& regulations for good cause shown.

The administrative judge stated in her August 3, 1990 order

that she found the agency's interest in deposing the appellant

compelling enough to warrant a waiver of 5 C»F.R. § 1201.73(c)

regarding motions to compel discovery,, We can discern no

error in the administrative judge's waiving the regulatory

provision based upon a finding of good cause. See IAF, Tab

12, Likewise, the administrative judge issued a subpoena only

upon the appellant's counsel's insistence that one was

necessary, see IAF, Tab 16 at 1 and Tab 18, even though, under

5 C,FBR. § 1201.73(c) , she could have simply ordered the

appellant to appear.0

2. Sanctions.

The appellant asserts that the administrative, judge erred

in denying his motion for sanctions against the agency for its

alleged misconduct. This alleged misconduct included

b The subpoena is not a part of the record. See IAF, Tab
18. The appellant's counsel maintained throughout the appeal
that the appellant was a non-Federal employee witness. See,
e.g., IAF, Tabs 16, 19f 33. This is incorrect. The appellant
is, obviously, a party to the appeal, and the Board's
regulations pertaining to non-party witnesses do not apply.
See 5 C.F.R. § 1201.73.
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copyright infringement, harassment of the appellant, intrusion

of the agency into the appellant's apartment, and attempted ex

parte communications by the agency with the administrative

judge. See PFRF, Tab 11 at 34; XAF, Tab 18.

The imposition of sanctions is a matter within the

administrative judge's discretion and should be used only when

necessary to preserve the ends of justice. See Gumper v.

Department of Justice, 51 MeS.PeR* 394, 39? (1991); Vires v.

Department of the Navy, 38 M.S.P.R. 569, 572 (1988), Absent a

showing that the administrative judge abused her discretion,

her determinations regarding sanctions will not be found to

constitute reversible error* See Sheffield v. Office of

Personnel Management^ 39 M«S<,P.R. 507, 510 (1989).

The appellant here introduced nothing in the record below

to support his bar© assertion that the agency violated

copyright laws in producing the videocassette, nor is any

alleged copyright infringement relevant to whether the

appellant obstructed the mail. The remaining purported

grounds for sanctions against the agency were fully litigated

below* See Tr. at 3-9. The appellant's challenge constitutes

mere disagreement with the administrative judge^s fact

findings and does not merit full review b>v the Board. See

Weaver v. Department of the Navy, 2 M.S.P.R. 129, 133-34

(1980), review denied, 669 F»2d 613 (9th Cir. 1982) (per

curiam)„ Therefore, we find that the appellant has failed to

show that the administrative judge abused her discretion in

determining that sanctions against the agency were not
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warranted. See Gumper, 51 M.S.P.R. at 397; Sheffield, 39

M.S,P.R. at 510? Vires, 38 M.S.P.R. at 572.

3. Admission of Evidence.

The appellant objects additionally to the admission of

the videocassette and his sworn statement into evidence. He

claims that the videocassette was obtained as the result of an

illegal search and seizure in violation of his rights under

the Fourth Amendment and that the sworn statement was obtained

in violation of his rights under the Fifth and Sixth

Amendments after he invoked his right to counsel.

Specifically, he contends that he did not consent . to the

postal inspectors' search of his apartment or, alternatively,

that his consent was obtained by coercion.6 Additionally, the

appellant testified that, after the inspectors read him his

Miranda rights and he signed a waiver of those rights, see

IAF, Tab 5, Subtab 4d at 6; Tr. at 208-11, he saw an attorney

through the window of the van in'which he was riding with the

postal inspectors and asked to speak with him. See Tr. at

211. The appellant testified that Inspector Kenney told him

that he was a lawyer and that the appellant did not need a

lawyer.7 See Tr. at 212, The appellant then gave a sworn

6 The appellant testified that Inspector Kennsy told him
that, if he did not consent to a search, he would put the
appellant in jail and obtain a search warrant. See Tr. at
215. Inspector Kenney denied making this statement, see Tr.
at 67, and Inspector Jones testified that she did not hear him
make any such statement. See Tr. at 276.

7 T-he agency stipulated that the appellant identified a
person whom he alleged was an attorney. See Tr. at 211. The
postal inspectors testified that after he identified that
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statement in which he confessed to the conduct on which the

charge of obstructing the siail was based. See IAF, Tab 5f

Sobtab 4d at 7-9. The appellant claims that this statement is

inadmissible because it was unlawfully obtained after he asked

to speak with an attorney, or, alternatively, that the act of

identifying an attorney through the window of the van was a

constructive request to speak with an attorney.

We note that the administrative judge failed to make

findings of fact and credibility determinations on these

issues. However, we need not reach the constitutional

questions raised by the appellant because the record contains

sufficient untainted evidence to support the charge regardless

of any alleged constitutional violations. See Anderson v.

U.S. Postal Service, 8 M.S.P.R. 686, 688-89 (1981). The

appellant's counsel stipulated at the hearing that the

appellant had engaged in the conduct on which the charge was

based, despite his repeated objections to the earlier

admission of the videocassette and his sworn statement. See

Tr. at 19-20. The appellant also testified that he had

committed those acts. See Tr. at 201-08. We find that the

appellant's stipulation and his testimony fully support the

agency's charge and are free of any taint of alleged

constitutional violations?. Therefore, we conclude that the

appellant was not prejudiced by the admission of the

person, the postal inspectors were silent and waited for him
to invoke his right to counsel. See Tr* at 23-24, 250. They
also testified? however, that the appellant nevar asked to
speak with an attorney. See Tr. at 23-24, 250.
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videocassette and his sworn statement into evidence, See

Anderson, 8 M.S.P.R. at 688-89.

4. Motion to Dismiss.

The appellant alleges further that the administrative

judge erred in implicitly denying his motion to dismiss at the

close of the agency's case-in-chief, styled as a motion for

summary judgment or directed finding.8 See Tr. 183-91, 290,

301-02. He claims that none of the agency's evidence is

admissible under the exclusionary rule, and, alternatively,

that the agency failed to prove that the appellant obstructed

the nail. In light of our finding that the appellant's

constitutional claims need not be decided because the

appellant both stipulated and testified that he engaged in the

conduct on which the charge was based, a motion to dismiss

based on those claims must also fail* Thus, although an

administrative judge has the authority to rule on a motion to

s The Board lacks the authority to grant summary judgment.,
See Atilberg v. Department of Health & Human Services, 804 F.2d
1238, 1244 (Fed. Cir. 1986), cert, denied, 482 U.S. 913
(1987) ? Greene v. Department of Health & Human Services, 41
M.S.P.R. 521, 523-24 (1989). Because juries do not sit in
Board proceedings, see generally 5 C.F*R. § 1201.4l(b); Meier
v* Department of the Interior, 3 M.S.P.R. 247, 254 n.l (19CO),
an administrative judge cannot order a directed verdict. See
generally Fed. R. Civ. P. 50(a) and note? see also, e.g.,
Gear an v. Department of Health & Human Services, 42 M.S.P.R.
313, 317-18 (1989) (the Board will look to Federal procedural
rules for guidance). Therefore, we have treated the
appellant's motion for summary judgment or directed finding as
a motion for judgment at the close of the agency's case-in-
chief, also referred to as a motion to dismiss, which may be
considered by an administrative judge. See Glencoe v. Small
Business Administration, 29 M.S.P.R. 537, 538 (1985); McKenzi®
v. Department of the Interior r 16 M.S.P.R. 397, 401-02,
modified on other grounds, 1" M.SoP.R. 12, vacated in part and
aff'd in part on other grounds, 18 M.S.P.R. 377, 380 (1983).
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dismiss at the close of th& agency's case-in-chief, we find

that the agency established an unimpeached prima facie case in

its case-in-chief, Therefore, the administrative judge did

not err by implicitly denying th© appellant's motion. See

Glencoe v. Small Business Administration, 29 M.S.P.R. 537, 538

(1985)i McKenzie v. Department of the Interior, 16 M.S.P.R.

397, 401-02, modifier? on other grounds, 18 M.S.P.R. 12,

vacated in part and aff'd in part on other grounds, 18

M.S»P.R. 377, 380 (1983).

5* Harmful Error.

Finally, the appellant alleges that the agency committed

harmful error because the deciding and concurring official,

Mr. Joyce, the Manager of the J.F.K. Station Post Office, did

not have delegated authority from the postmaster, and thus the

appellant's removal was *void ab initio**9 Specifically, he

claims that the agency violated the applicable collective

bargaining agreement, which forbids a supervisor from removing

an employee unless the proposed removal ^has first been

concurred in by the installation head or desxgnee." See PFRF,

9 To support this argument, the appellant has submitted
with his cross petition for review a, copy of portions of the
agency's March 31, 1981 Administrative Support Manual that is
not a part of the record below. S&e PFRF, Tab 11, Attachment
A. He has also resubmltted an August 9, 1990 arbitration
decision that he submitted below after the record closed on
August 30, 1990. See PFRF, Tab 11, Exhibit B? IAF, Tab 47?
Tr. at 302. The appellant did not show below* and has not
shown on review, whyf despite his due diligence, he could not
have submitted this evidence before the close of the record
below. Thus, we will not consider it here* See 5 C.F.R,
§ 1201,115? Avansino v. U.S, Postal Servicef 3 M.S.P.R, 211
(1980).
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Tab 11 at 41-42? IAF, Tab 45, Exhibit V. Although this

argument was raised below in the appellant's prehearing

submissions and at the hearing, see IAF, Tab 45; Tr. at 112-

19 f 136-49, the administrative judge did not address the

issue.

Reversal of an action for harmful error under 5 U.S.C.

§ 7701(c)(2)(A) is warranted where the error likely had a

harmful affect of the outcome of the case before the agency.

The appellant must "'prove that any procedural errors

substantially prejudiced his rights by possibly affecting the

agency's decision." Stephen v. Department of the Air Force,

47 M.S.P.R. 672, 681 (1991). We find here that the appellant

has failed to prove that the agency committed harmful error.

Mr. Joyce provided disputed but unrebutted testimony

below that he was the designee of the Postmaster of the J.F.K.

Station Post Office for concurring in suspension and removal

actions against employees. See Tr. 119, 126-29* We find the

appellant has not shown that the agency committed any

procedural error in this regard. Furthermore, even if the

agency did err, the appellant has not alleged or shown, below

or on review, how this purported error likely had a harmful

effect upon the outcome of the case before the agency. See

Stephen, 47 K.S-P.R. at 681? see also Fidelibus v* Defense

Logistics Agency, 24 M.S.P.R. 198, 200 (1984),
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The agencyps petition for review*

The administrative judge erred by net addressing the agency's
motion for sanctions against the appellant for his alleged

failure to cooperate in discovery*

As stated above, the imposition of sanctions is a matter

within the administrative judge's sound discretion and should

be used only when necessary to preserve the ends of justice.

See Gumper, 51 M.S.P.R. at 397? Vires, 38 M.S.P.R. at 572.

Absent a showing that the administrative judge abused her

discretion, her determinations regarding sanctions will not be

found to constitute reversible error. See Sheffield, 39

M.3oP,R. at 510.

In this case, the agency sought sanctions against the

appellant, requesting that he be barred from testifying at the

hearing for his alleged failure to cooperate with discovery.

See IAF, Tab 43. After receipt of the agency's notice of

deposition, interrogatories, and request for production, the

appellant's counsel informed the agency that the appellant

would not appear at his deposition. The appellant also did

not answer the agency's interrogatories. See IAF, Tab 7, The

agency filed a motion to compel, see id,, Tabs 7, 10- and the

administrative judge ordered the appellant to appear at

deposition and answer some of the interrogatories. See IAF,

Tabs 12, 18. The appellant's counsel repeatedly maintained

that the appellant was not required to cooperate with the

agency rs discovery requests, and the administrative judge

issued a subpoena and ordered the appellant to appear at his

deposition and answer interrogatories, See IAF, Tabs 18, 21,
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22f 31* The appellant ultimately appeared for his deposition,

but he just gave his name and declined to answer all

subsequent questions on the advice of counsel, invoking the

Fifth Amendment to the Constitution, See IAF, Tab 43. The

appellant also gave a similar reason for declining to answer

some of the agency's interrogatories. See id.

Although the administrative judge stated in her initial

decision that it was unnecessary for her to rule on the

agency's motion for sanctions because *[n]one of these issues

are viable absent [her] consideration of the appellant's

testimony and absent a finding that the charge is sustained,47

I,D. et 5, as the agency notes in its petition for review, the

appellant's testimony affected the administrative judge's

findings. For example, she credited the appellant's testimony

that he ordered the videocassette using a fictitious name

because he did not want his co-workers to know that he had

ordered adult-oriented material.- See I.D. at 4; Tr. at 234,

240. She also partly relied upon the character references

provided by members of the appellant's community in reaching

her determination that, had she sustained the charge, she

would have mitigated the penalty. See I.D. at 5. These

character references were introduced into evidence over the

agency's objection during the appellant's testimony, See Tr.

at 195-200. Given the effect of the appellant's testimony on

the findings of the administrative judge, we find that she

erred by failing to resolve the figency's motion to bar the

appellant's testimony as a sanction for his failure to comply
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with the agency's discovery requests. See Holsapple v. office

of Personnel Management, 35 M.S.P«R. 558, 561 (1987).

Administrative judges may impose sanctions on any party

who fails to respond to interrogatories or refuses to be

deposed. See NicKerson v. U«S. Postal Service, 49 M.S.P.R.

451, 460-61 (1991). A partyfs refusal to cooperate with

reasonable discovery requests is a serious matter? the Board

has not hesitated to impose sanctions where an administrative

judge has failed to do so when a party willfully and

flagrantly disobeys a legitimate discovery order of the

administrative judge. See Sheffield, 39 M.S.P.Re at 510-11.

Nevertheless, we find that the administrative judge's failure

to rule on the agency's motion for sanctions in this appeal

does not constitute prejudicial error in light of our

decision, discussed below, to sustain the removal action.10

See Santiago v. Equal Employment Opportunity Commission, 26

M.S.P.R, 633, 63S (1985); Panter v. Department of the Air

Force, 22 M.S.P.R. 281, 282

The administrative judge erred by not sustaining the charge of
obstructing the mail.

In her initial decision, the administrative judge found

that the appellant did not obstruct the mails by retrieving

and opening the package containing the videocassette because,

although it was not addressed to him, it was "his" mail. See

In light of our determination that the administrative
judge fs failure to rule on the agency's motion for sanctions
was nonpre judicial error in this appeal, we need not decide
the propriety of the appellant's refusal to comply with the
administrative judge's discovery orders.
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I.D. at 4-5. Yhis v/as faulty reasoning, because the

appellant's conduct was contrary to agency procedures,

The first-class package, addressed to a fictitious

addressee at a non-existent address on the appellant's route,

should have been classified as "no such number* mail. As

such, the appellant had a duty to forward the package to the

next step in the mail stream. 5ee X£Ff Tafe 23, Instead, he

took the package home while on duty, opened it, viewed most ot

the videocassette, and left it at his apartment when he

returned to work to sign out for the day on April 6, 1990.

The fact that the package was test mail,11 and that by

removing the package from its? proper place in the mail stream

the appellant did not deprive a postal customer of her mail,

does not change the fact that the appellant obstructed the

mail.

While the administrative judge correctly pointed out that

there, is no law prohibiting a person from ordering merchandise

through the mail under a false name, see I.D. at 5, this is

not merely a case of receiving mail under an alias* Although

the appellant admitted that he understood that it was his duty

as a Letter Carrier to forward "no such number* mail to the

next point in the mail stream, see IAF, Tab 5, Subtab 4d at 8,

9, he chose to use his position as a Letter Carrier to

11 Test snail is afforded the same protection by law as any
other mail, and has been routinely used by the agency in its
investigations of employee conduct. See, e.g., Anderson v.
U.S. Postal Service, 14 M.S.P.R. 442, 443-44 (1983) (test mail
used in surveillance operation).



25

intercept the first-class *no such number* mail in this appeal

and keep it for himself.1"2 We find by a preponderance of the

evidence that the appellant's interruption of the mail stream

constituted an obstruction of the mail. See Robinson v. U.S.

Postal Service, 28 M.S.P.R. 681, 683, 688 (3.985)? Littlejohn

V. U.S. Postal Service, 25 M.SoP.R. 478, 480 (1984).,

The penalty of removal is reasonable.

The Board will review an agency-imposed penalty only to

determine if the agency considered all the relevant factors

and exercised management discretion within tolerable limits of

reasonableness. See Jackson v. Department of the Na/y, ;."»2

M.S.P.R. 1, 3 (1991)? Douglas v. Veterans Administration, 5

M.S.P.R. 280, 306 (1981). The administrative judge found

that, assuming arguendo she had sustained the charge in this

case, she would have mitigated the penalty to a 30-day

suspension, based on the appellart's 28 years of unblemished

service, his cooperation with the agency^s investigation, his

admission of his conduct to the postal inspectors immediately

after they approached him, his sworn statement to the postal

inspectors that he intended to return the videoeassette,, and

the letters of recommendation submitted on his behalf. See

I.D. at 5, In addition to these mitigating factors, we note

that the record indicates tha*-, the appellant was commended by

The appellant, like all other employees, was warned by a
prominently-posted notice where he worked that it is~ a
criminal offense to open or take any mail "'WHICH COMES INTO
HIS POSSESSION BECAUSE OF HIS EMPLOYMENT IN THE POSTAL
SERVICE.* See IAF, Tab 42, Agency Exhibit 10.
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the agency for his service on several occasions. See XAP, Tab

32 at 20-27.

We find, however, that these favorable factors are

insufficient to warrant a pasialty less sever© than removal

and, thus, the agencyfs chosen penalty was reasonable under

the circumstances of this case. See, &«g*f Lavalley v. U.S.

Postal Service, 49 MeS.P.H, 129, 132 (1991)? Anderson v. U,S.

Postal Service, 14 M.S.P.R. 442, 444-45 (1983). As a Letter

Carrier, the appellant had direct responsibility for the

custody and control of the mail, and thus was under a special

duty to protect the sanctity of the mail. Obstruction of the

mail, especially first-class mail, goes to the very heart of

the agency's mission, and thus is a gravaly serious charge*

See Lavalley, 49 H.S.P*R« at 132. The agency has a compelling

interest in deterring such misconduct. Id, Furthermore, the

deciding official testified at the hearing that: He

considered the relevarv, factors, including the appellant'$

lengthy service with the agency and his lack of a disciplinary

record; while the appellant was not charged with regard to the

first piece of test mail, the fact that he had filled out the

postcard and sent it in to receive the videocasset:te indicated

that he acted with a degree of premeditation? and he believed

that the appellant could not be placed in an unsupervised

position or rehabilitated to the point that he could be

trusted to deal with the mail. See Tr. at 120̂ 21. We see no

indication under the circumstances of this appeal that, in

removing the appellant, the agency failed to exercise its
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managerial judgment within the tolerable limits of

reasonableness. See Lewis v. Department of the Air Force, 51

M.S.P.R. 475, 484 (1991).

Accordingly, we sustain the agency's removal action.

ORDER

This is the final order of the Merit Systems Protection

Board in this appeal. 5 C.F.R. § 1201.1X2(c).

NOTICE TO APPELLANT

You have the right to request the United States Court of

Appeals for the Federal "Circuit to review the Board 's final

decision in your appeal if the court has jurisdiction. See

5 U.S.C. § 7703(a)(l). You must submit your request to the

court at the following

United States Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, DC 20439

The court, must receive your request for review no later than

30 calendar days after receipt of this order by your

representative, if you have one, or receipt by you personally,

whichever receipt occurs first. See 5 U.S.C. § 7703 (b) (1) .

FOR THE BOAR '
t E. Taylor

Clerk of the Boari
Washington, .'•),•"!


